IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

DAVID GRIFFITH, )
)
Plaintff, ) 4:01-CV-10537
)
Vs, )
)
CITY OF DESMOINES, RONALD )
WAKEHAM and JERRY COHOON ) ORDER
)
Defendants. )
)

On duly 3, 2003, the Court entered an Order dismissing plaintiff’s lowa Code 91A clam and
granting summary judgment in favor of defendant on dl the other daims. Plaintiff filed amation to ater
or amend judgment on July 14, 2003, to which defendants replied on July 21, 2003. The matter is now

fully submitted.

BACKGROUND
The facts of this case are set forth in the Court’ s previous Order and are incorporated by

reference.

. APPLICABLE LAW AND DISCUSSION
A. lowa Code 91A

Inits previous Order, the Court declined to exercise jurisdiction over plaintiff’s lowa Code



91A claim pursuant to the discretionary authority granted by 28 U.S.C. § 1367. See Griffith v. City
of Des Moines, No. 01-10537, at 41 (S.D. lowafiled July 3, 2003). See also, 28 U.S.C. § 1367(c)
(“The digtrict courts may decline to exercise supplementa jurisdiction over aclam under subsection (a)
if ... thedigtrict court has dismissed dl clams over which it has origind jurisdiction.”). Plaintiff now
seeks clarification on whether the Court intended to remand his lowa Code 91A claim.

Defendant argues that a remand is inappropriate, because plaintiff did not raise his lowa Code
91A clam until after defendant had removed the case to federa court. Defendant’ s argument is
unpersuasve. The rdevant inquiry is not whether this particular claim was origindly filed in state court,
but rather, whether plaintiff’s“casg’” was origindly before the state court. See Hinson v. Norwest
Financial South Carolina, Inc., 239 F.3d 611, 617 (4™ Cir. 2001) (after remova of origind plaintiffs
date court action, district court had inherent authority, upon settlement of the federd claim, to remand
remaining state daims, dthough remaining plaintiffs had joined the case only after it had been removed).
The Court therefore remands plaintiff’ s lowa Code 91A claim to the lowa District Court for Polk
County, the forum in which the case originated.

B. Summary Judgement Standard, Disparate Trestment & Hostile Work Environment

Paintiff next argues that the Court erred in applying the sandard for summary judgment. As
explained in the Court’s July 3 Order, the 1991 amendments to Title VII and the United States
Supreme Court’ srecent decison in Desert Palace, Inc. v. Costa, 123 S.Ct. 2148 (2003), changed
the burden-shifting landscape at the summary judgment stage of employment discrimination lawsuits.
Title VII plantiffs are no longer bound by the grictures of the McDonnell Douglas framework. See

Dare v. Walmart, 2003 WL 21382493, *4 (D. Minn 2003). Ingtead, “plaintiff must smply



demondrate that a genuine issue of materia fact exists as to whether or not race was a motivating factor
in an adverse employment action [plaintiff]* suffered.” Griffith v. City of Des Moines, No. 01-10537,
at 23 (citing Dare, 2003 WL 21382493, at *4). Plaintiff has not persuaded the Court that this
summary judgment standard is erroneous. Maintiff also asks the court to reconsder whether
plantiff has raised a genuine issue of materia fact on his discrimination and hostile work environment
cdams. Pantiff camsthat “the [Clourt has placed the burden on the plaintiff to, in effect, show direct
evidence of racid animusto prove hisclams. ...” Faintiff’s Memorandum Of Authorities In Support
Of HisMotion To Alter Or Amend Order, at 3.

Contrary to plaintiff’s assertion, the Court did not grant summary judgment in favor of
defendant due to an absence of direct evidence. See Dessert Palace, 123 S.Ct. at 2154
(“Circumgtantid evidence is not only sufficient, but may adso be more certain, satisfying and persuasive
than direct evidence.”). Instead, the Court granted summary judgment because, based on the direct
and circumgtantial evidence presented, no reasonable jury could find in favor of plaintiff on his
discrimination and hostile work environment clams. The undisputed facts demonstrated that defendants
disciplined plaintiff for legitimate reasons. Although the record contained evidence of disparaging racia
comments being made at the fire department, the Court found that plaintiff has failed to show that his
“workplace [was| permeated with discriminatory intimidation, ridicule, and insult thet [was| sufficiently
severe or pervadve to dter the conditions of [his| employment ...."” Harrisv. Forklift Systems,

Inc., 510 U.S. 17, 21. See Giriffith v. City of Des Moines, No. 01-10537, 37-39 (S.D. lowafiled

! The Court hasidentified a typographica error on line 19 of page 23 of its July 3, 2003 Order.
Griffith v. City of Des Moines, No. 01-10537, at 23. The Court now replaces the word “ defendant”
with the word “plaintiff.”



Jduly 3, 2003). Paintiff’s motion to amend the Court’s previous findings on his disparate treetment and
hostile work environment claimsis denied.

C. Retdiation

Ladtly, plaintiff asks the Court to review its disposition of plaintiff’s Title VIl and lowa Code §
216 retdiation dlams. To establish aprimafacie case of retdiatory discrimination, plaintiff must show
that he: (1) participated in protected conduct; (2) suffered an adverse action; and (3) that the adverse
action had a causa connection to the protected activity. Buettner v. Arch Coal Sales Co., Inc., 216
F.3d 707, 713-14 (8" Cir. 2000). InitsJuly 3, 2003 Order, the Court held that no reasonable jury
could find that the discipline plaintiff received in August 2000, August 2001, and October 2001 was
retdiatory. Griffith v. City of Des Moines, No. 01-10537, 33-36. Upon careful review of the
record and applicable law, the Court declinesto dter thisruling.

Haintiff dso aleges that defendants retdliated againgt him by denying his request for temporary
disability benefits after he had been diagnosed with a“mgjor depressive episode’ in October 2001.
See Faintiff’s Memorandum Of Authorities In Support Of His Mation to Alter Or Amend Order, at 4;
Paintiff’s App. a 43. In order for the denid of benefits to qudify as an “ adverse employment action”
under Title VI, plaintiff must show that agenuine issue of materia fact exigts as to whether he was
entitled to the denied benefits. See Keegan v. Dalton, 899 F.Supp. 1503, 1513 (E.D. Va. 1995);
Moore v. Norfolk & Western Railway Co., 731 F.Supp. 1015, 1019 (D. Kan. 1990). For the
reasons that follow, the Court finds that plaintiff has failed to meet his burden.

Faintiff sought temporary disability benefits pursuant to his employment agreement and lowa



Code Chapter 411.6(5)(b).? Plaintiff’s employment agreement provides, in relevant part:

Leave of absence with pay shdl be granted permanent employees who become

incapacitated as aresult of injury or occupationa disease incurred through no

misconduct of their own while in actua performance of duty, in accordance with rules

and regulations of the Municipa Fire and Police Retirement System of lowa.
(Defendants App. at 178) (Labor Agreement, Article 18). Thus, in order to determine whether
plaintiff quaified for contractua temporary disability benefits, the City had to determine the following:
(1) whether plaintiff wasinjured in actud performance of duty; and (2) whether plaintiff’s misconduct
contributed to the injury. 1d. at 60 (1/15/02 Turner Letter) (citing Article 18, Fire Labor Agreement).
After carefully reviewing the record, the Court finds that no reasonably jury could find thet plaintiff’'s
menta injury was incurred “through no misconduct of [his own . ...” Defendants App. a 178 (Labor
Agreement). Because plaintiff has not shown heis entitled to disability benefits under the terms of his
employment agreement, his claim that defendants retaiated againgt him by denying those benefitsis

without meit.

Thefind question is whether plaintiff may have been entitled to Satutory benefits.

2 |n addition to he request for temporary disability benefits, plaintiff sought and was denied
datutory disability retirement benefits with the Municipa Fire & Police Retirement System of lowa
(“MFPRSI”). Defendant’'s App. at 499 (2/27/01 Jacobs Letter). In rgecting plaintiff’ s application, the
Director of the MFPRS stated:

The basis for the denia is lowa Code section 411.6(16)(a)(2). That section provides
that amember otherwise digible to receive a disability pension under chapter 411 shall
not be digibleif *‘the disability isamenta disability proximately caused by gppropriate
disciplinary actions taken againgt the member or by conflicts with a superior or
coworker if the superior or coworker was acting legaly and appropriately toward the
member when the conflicts occurred.’



lowa Code Chapter 411.6(5)(b)(2002) provides, in relevant part:

If amember in service or the chief of the police or fire departments becomes

incapacitated for duty as anaturd or proximate result of an injury or diseaseincurred in

or aggravated by the actud performance of duty at some definite time or place or while

acting, pursuant to order, outsde the city by which the member is regularly employed,

the member, upon being found to be temporarily incapacitated following a medica

examination as directed by the city, is entitled to receive the member’ s full pay and

alowances from the city’ s generd fund until re-examined as directed by the city and

found to be fully recovered or until the city determines that the member islikely to be

permanently disabled.

The lowa Supreme Court has held that menta injuries are sometimes compensable under
Chapter 411.6. Moon v. Board of Trustees of the Municipal Fire and Police Retirement Sys. of
lowa, 548 N.W.2d 565. (lowa 1996). However, when an dleged work injury is purely menta, the
clamant has the burden to show “legdl” causation aswell as“medica” causation. City of Cedar
Rapids v. Board of Trustees Of the Municipal Fire & Police Retirement Sys. of lowa, 572
N.W.2d 919, 922-23 (lowa 1998); Moon, 548 N.W.2d at 568-570. Medica causation smply
requires a showing that the employee sinjury was causaly connected to his employment. City of
Cedar Rapids, 572 N.W.2d at 922. In contrast, “[l]ega causation isa policy question: How far will
the law extend respongibility to those consequences which have in fact been produced? Id. Inthe
typicad menta injury case, the rdevant inquiry is whether the claimant’ s allment was caused by
“workplace stress of greater magnitude than the day-to-day mental stresses experienced by other
workers employed in the same or smilar jobs, regardless of their employer.” Moon, 548 N.W.2d at
568. See, e.g., City of Cedar Rapids, 572 N.W.2d at 925 (benefits awarded to police officer for

posttraumatic stress disorder that resulted from the “ extraordinarily traumatic” event of watching fire

victims burned to death).



After meeting with plaintiff, psychologist Thomas Peterson opined that plaintiff “ has experienced
ggnificant gress related to the aimosphere of criticism in his workplace and to the difficulty he has had
recaiving training he hasrequested.” Defendant’s App. at 490-91. At first glance, this statement seems
to establish medical causation—alink between plaintiff’s allment and his employment. However, Dr.
Peterson’s medical opinion was premised on the accuracy of the information plaintiff gave him. Seeiid.
(“Unless Mr. Griffith has omitted important facts to me or has misinterpreted the events he has
described, itismy opinion . . .”). It appearsthat plaintiff was less than candid with Dr. Peterson, for the
undisputed facts demondtrate that plaintiff received dl the training he requested at the fire department.
See Griffith v. City of Des Moines, No. 01-10537, a 25. Plantiff himsdalf admitted that he was fully
skilled in his job by October 2000, which was an entire year before he left work on sick leave.
Defendant’ s App. at 309-310. Consequently, the Court finds that no reasonable jury could conclude
that lack of training was amedica or legd cause of plaintiff’s condition.

The Court must next consder whether the criticism plaintiff received at work could be
consdered the legd cause of his menta condition. Having carefully reviewed the record, the Court
finds that this criticiam can be classfied into three main categories. comments about plaintiff’s crimina
charges,? job performance and race.  The Court first finds that any mentd injury plaintiff suffered asa
result of the comments made about his crimina chargesis not compensable under the lowa Code. See

Atascadero Unified School District v. Workers' Compensation Appeals Board, 120 Cal. 2d 239,

3 Asnoted in the court’s previous Order, plaintiff was charged with three counts of Sexud
Abuse in the 3 Degree in January 2000 and later pled guilty to lesser charges. When he returned to
work, plaintiff’s colleagues made demeaning comments about his character, caling him a pedophile,
child molester and rapist. Plaintiff told Dr. Peterson about these remarks. Defendant’s App. at 490.
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242 (Ca Ct. App. 2002) (claimant’s alleged depression from workplace gossip about her extramarital
affair with co-worker was not compensable since “the nature of her duties was not the proximate cause
of her injury for it merely provided a stage for the event”). Second, assuming that plaintiff suffered a
menta injury as aresult of the comments he received about his job performance, the Court finds that no
reasonable jury could find that such injury was * caused by workplace stress of greater magnitude than
the day-to-day mental stresses experienced by other workers employed in the same or smilar jobs.”
Moon, 548 N.W.2d at 568. The undisputed facts demonstrate that plaintiff engaged in misconduct,
and no reasonable jury could find that the remarks made to him regarding that misconduct were in any
way out of the ordinary. Findly, asthe Court previoudy held, plaintiff failed to produce sufficient
evidence from which areasonable jury could find thet the racia comments he heard were sufficiently
severe or pervasve to dter the terms and conditions of his employment. It follows that no reasonable
jury could find that those comments were the legd cause of any impairment plaintiff may have suffered.
The Court finds that plaintiff hasfaled to creste a genuine issue of materia fact asto whether he
was entitled to temporary disability benefits under 1owa Code Chapter 411.6(5)(b)(2002). Therefore,
plantiff’ sretdiation claim, which is based upon defendants denid of those bendfits, fails as a maiter of

law.



1. CONCLUSION

The Court denies plaintiff’s motion to dter or amend its previous ruling on plaintiff’'s
discrimination, hostile work environment, and retaiation clams. The Court remands plaintiff’s lowa
Code Chapter 91A claim to the lowa Didtrict Court for Polk County.

IT IS ORDERED.

This 6th day of August, 2003.




